ROLE AND RESPONSIBILITIES OF GOVERNMENT OFFICERS

IN CONDUCTING GOVERNMENT LITIGATIONS

STEPS TO BE TAKEN WHEN CASES BY OR ON BEHALF OF GOVERNMENT ARE TO BE FILED

· The concerned officer shall submit a detailed report of the facts and circumstances of the case to the head of the department through proper channel.

· Report shall contain

                        =History of the case

=Facts and circumstances which necessitated the institution of the case

=The date when and the place where the cause of action arose.

=Nature and particulars of the claim.

=Documentary evidence in support of the case.

=Relevant provisions of Rules, Notifications, Orders and circulars which         are considered necessary for proper elucidation of the case.

=Objection/evidence which may or is likely to be aroused by the proposed defendant during trial.

=Financial position of the person against whom the case is proposed to be filed if it is a money case.

=Particulars of earlier litigations, if any, and the result thereof. 

· If he HOD agrees with the report obtain sanction from the government if necessary and take steps to file the suit in consultation with the Law Officer and Government Pleader.
CASES FILED AGAINST GOVERNMENT IN VARIOUS COURTS

· Suits in Civil Courts.

· Writ Petitions in Hon'ble High Court.

· Contempt Petitions in Hon'ble High Court and Supreme Court.

· Appeals and Special Leave petitions before the Hon'ble Supreme Court.

· Applications before the Motor Accidents Claims Tribunals 

· Land Acquisition Cases.

· Execution Petitions.

· Caveat Petitions in civil courts.

· Petitions before the Lok Ayuktha.

· Petitions before the Ombudsman

· Complaint before Consumer Forums

· Petition before the Tribunals etc.

MANDATORY NOTICE U/S 80 OF CPC

· Before instituting a suit against government a notice u/s 80 of Civil Procedure Code should be issued by the party.

· Party should wait 60 days after issuance of notice for filing of suit

· On getting the notice prepare parawise remarks and send it to the Administrative Department through proper channel within 15 days from the receipt along with a detailed report

· Reply shall be sent within 60 days of receipt of notice.

· Such notice to be treated as on 'top priority basis'.

· Party can file suit without issuing notice u/s 80 for an urgent or immediate relief.

· But the Court will not grant any interim relief.

· Court can return the plaint for compliance of mandatory provision of sec.80 CPC or order notice to parties
STEPS TO BE TAKEN  BY CONCERNED OFFICERS  WHEN CASES ARE FILED AGAINST THE GOVERNMENT IN SUBORDINATE COURTS

· When notice/summons of a case is received note the date of hearing clearly.

· If the case is posted to a near date treat the matter on top priority basis.

· Prepare a detailed report about the issue and mention the following details in the report :

      = Name of the officer who is conversant with the facts of  the case             


= Name of the officer who is authorized to follow-up  the case. 


= Name of the officer who is authorized to verify and sign the pleadings. 


      = Date of hearing of the case.


= Name of the Court

      = Whether any Injunction/stay petition is there?

      = If so, when it is posted for hearing?


= How many defendants are there in the suit?

· Then prepare statement of facts covering all the paragraphs in the plaint.

· Collect all the  documentary evidence in   support of the case

· Forward the same to the District Government Pleader along with the report through the Laison Officer in the GP,s office.

· Getting it verified and making in the form of Written statement by the DGP 

· If one of the defendants is an officer from the secretariat like Chief Secretary, Principal Secretary etc. one set of the statement of facts along with the report should be sent to the Administrative Secretariat also.

· The written statement can be filed either by all the defendants jointly after consulting each other or separately.

· Care should be taken to avoid contradictory statements

· The officer should verify that the draft written statement or counter statement is approved by the law department. 

· He should also verify that the same is verified and signed by the concerned officer.

· He should see that the same is filed before the Court within the time.

· It is the duty of the Litigation conducting officer to watch regularly the progress of the case and to provide all necessary assistance to the Govt.Pleader.

· He should see that no Ex-parte  order is passed by the court against the Govt. under any circumstances 
STEPS TO BE TAKEN  BY CONCERNED OFFICERS  WHEN CASES ARE FILED  BEFORE THE HIGH COURT 

· There should be a Laison officer for every department for conducting govt. cases before the High Court

· When notice in any case filed before the High Court is received in any office it should be given top priority.

· If there is Legal Section/Law officer consultation should be made with them and take immediate steps to proceed further.

· The concerned officer of the Dept. should prepare a detailed report in consultation with Liaison Officer covering the points above mentioned.

· The Law officer shall contact Laison Officer /The Advocate General and inform about the case and make necessary arrangements for appearance before the court on the date specified in the notice.

· The officer concerned shall prepare statement of facts care fully in consultation with the Law Officer.

· The statement of facts should be sent to the Laison Officer /AG 

· The Laison Officer shall contact the Advocate General and get the counter affidavit prepared by the AG on the basis of the statement of facts.

· Then steps shall be taken to get it verified and signed by the authorized person in consultation with the Law Officer.

· The Laison officer should see that the counter affidavit is filed before the court within the specified time   

· The Laison officer shall watch the progress of the case and note in a diary kept by him.

· The important development should be brought to the notice of the head of the dept. then and there.

· After disposal of the case the Laison officer should take steps to get the certified copy of the judgment in consultation with the AG,s office.

· On getting the judgment it should be forwarded to the head of the dept.

· If the order is against the govt. the head should consult with the Law officer.

· If the law officer opines that it is fit case for appeal the mater will be taken to the AG and his opinion will also be taken.

· If the AG is also opines the same the n steps will be taken to file appeal within the time 

· If it is decided not to file appeal then urgent steps should be taken to comply with the judgment/order within the stipulated time.

· If financial commitment is there then the concerned officer should be more vigilant to comply with the order so as to avoid accumulation of interest.

· If the appeal is to be filed before the Supreme Court the concerned dept. in consultation with the AG should take steps for the same.

· The matter can be entrusted with the Standing Counsel already appointed by the govt. for conducting govt. cases before the SC or it can be by a special Advocate.

· Follow-up action should be there by the concerned.
RIGHT TO LODGE A CAVEAT

· Any person who expects an application/suit will be made in a court and he is having a right to appear before the court can lodge a caveat.In such a case the court will not issue any order without hearing the caveator .It Shall remain in force 
for 90 days.

EXPANSION OF ABBREVATIONS USED IN VARIOUS CASES BEFORE VARIOUS COURTS

· O.S.

:
ORIGINAL  SUIT

· E.P.

:
EXECUTION PETITION

· O.P.

:
ORIGINAL  PETITION

· SC

:
SESSIONS CASE

· A.S.

:
APPEAL SUIT

· I.A.

:
INTERLOCUTORY APPLICATION

· M.C 

:
MISCELLANEOUS CASE

· O.P.(MV)
:
ORIGINAL PETITION (MOTOR VEHICLES)

· R.C.P
:
RENT CONTROL PETITION

· C.M.P
:
CIVIL MISCELLANEOUS PETITION

· Cr. MP

:
CRIMINAL MISCELLANEOUS PETITION

· S.T. 

:
SUMMARY TRIAL

· CC

:
CALENDAR CASE

· C.M.A.

:
CIVIL MISCELLANEOUS  APPEAL

· W.P

:
WRIT PETITION

· W.A

:
WRIT APPEAL

· Cr.M.A

:
CRIMINAL MISCELLANEOUS  APPEA

· SLP

:
SPECIAL LEAVE PETITION

· Cr.R P

:   
CRIMINAL REVISION PETITION

PREPARATION OF STATEMENT OF FACTS

While preparing statements of facts the officer who is responsible to conduct the case shall bear in mind the following points.

· Study the case thoroughly

· Read the petition/complaint/plaint as many times as possible

· Mould an idea about the case

· Analyze Para by Para

· Find out true or false facts in the Para

· Find out the misleading facts in the Para

· Find out the missing facts in the Para

· Frame an idea about defense case in mind

· Then start to write remarks

· Offer remarks Para by Para

· First of all deny generally the entire facts

“Except /save those that are expressly admitted hereunder all the other allegations and averments contained in the petition/appeal/complaint are hereby denied by this ………………….”

· If the maintainability is one of the grounds of defense then take that ground as one of the defense and request for a dismissal on that ground.

“The above suit/ complaint/ petition is not maintainable either in law or on true facts and circumstances of the case and on that ground itself the same is liable to be dismissed’

· If a necessary party is not impleaded or a party to be impleaded as per the provisions of any Act or Rule has not been made a party , take that also one of the defense ground and pray for a dismissal of the case on that ground also.

“The proper person to be made a party as per the provisions of …………Act is ……………………. But he is not impleaded as a party in the suit/complaint /petition. Hence on that ground also the suit/complaint /petition  is liable to be dismissed.”

· If one portion in a Para is correct, admit  to that extent and deny the false portion and substantiate the true facts.

“The averments contained in the ----Para that  ………………………… is /are admitted by these respondents.  But the averments in the said Para that ………are not true to facts…………………………….. The fact is that……………..”

· Don’t  state unfair facts

· Don’t state the facts which are against 

· State defense case specifically

· Supply documentary evidence wherever required

· Establish defense case with concrete evidence

· Use polite /humble language

· Deny vehemently the specific allegations

· Try to avoid repetition as far as possible

· Finally deny the prayer portion formally

“The petitioner/plaintiff/complainant is not entitled to get any of the relieves sought for in the prayer portion of the p/complaint/plaint………………………..”

· Ultimate prayer should be for dismissal with costs.



“Therefore the Petition/Plaint/complaint filed by the petitioner/

Complainant/Plaintiff is liable to be dismissed with cost of the          respondent” 
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VARIOUS TYPES OF WRITS

HISTORY

Originally, a writ was a letter or command from the Sovereign, or from some person exercising franchise jurisdiction. Early writs were usually written in Latin, and royal writs were sealed with the Great Seal. At a very early stage in the English common law, a writ became necessary, in most cases, to have a case heard in one of the Royal Courts, such as the King's Bench or Common Pleas. The writ would act as a command that the case be brought before the court issuing the writ, or it might command some other act on the part of the recipient. if a plaintiff wished to have a case heard by Royal Courts -- and by implication superior -- justice in one of the King's courts, then they would need a writ, a command of the King, to enable them to do this. Initially for common law, recourse to the King's courts was unusual, and something for which a plaintiff would have to pay. By the time of Henry II, the use of writs had become a regular part of the system of royal justice in England.

At first, new writs could be drafted to fit new situations, although in practice the clerks of the Chancery would re-use old forms, and there were many books which were collections of forms of writ, much as in modern times lawyers frequently use fixed precedents or boilerplate, rather than re-inventing the wording of a legal document each time they wish to create one. The problem with this approach was that the ability to create new writs amounted to the ability to create new forms of action. A plaintiff's rights (and by implication those of a defendant) would be defined by the writs available to them: the ability to create new writs was close to the ability to create new rights, a form of legislation. There was increasing opposition to the creation of new writs by the Chancery. This resulted in the Provisions of Oxford 1258, which prohibited the creation of new forms of writ without the sanction of the King's council. New writs were created after that time, but only by the express sanction of Parliament and the forms of writ remained essentially static. Each  writ defining a particular form of action.

With the abolition of the Forms of Action in 1832 and 1833, there no longer needed to be a variety of writs, and one uniform of writ came to be used. After 1852, the need to state the name of the form of action was also abolished. In 1875, the form of writ was altered so that it conformed more to the subpoena that had been in use in the Chancery. A writ was a summons from the Crown, to the parties in the action, with on its back the substance of the action set out, together with a 'prayer', which requested a remedy from the court (for example damages). In 1980, the need for writs to be written in the name of the Crown was ended, from that date a writ simply required the parties to appear.

Writs applied to claims that were to be issued in one of the courts that eventually formed a part of the High Court of Justice. The procedure in a County Court, which was a creature of statute, was to issue a 'summons'.

Indian law

A mere declaration of fundamental rights is meaningless unless there is an effective remedy for the enforcement of such rights.   If there is no remedy there is no right at all. Right to constitutional remedy is one of the fundamental rights guaranteed to the citizens of India under the Constitution. Under the Indian Legal System jurisdiction to issue 'prerogative writs' is given to Supreme Court and High Courts of Judicature of all Indian states. Law relating to the writ jurisdiction is provided in the Constitution of India. Supreme Court of India, which is the apex court in the country, can issue writ under Article 32 of the Constitution. While for High Courts, which are the apex court in any state, can issue writ under Article 226 and 227 of the Constitution of India. 'Writ' is eminently designed by the makers of the Constitution, and in the same way it is developed very widely and efficiently by the courts in India. Constitution of India broadly provides for five kinds of 'prerogative writs', namely, Habeas Corpus, Certiorari, Mandamus, Quo Warranto and Prohibition. Basic details of which are as follows:

· The writ of prohibition is issued by a higher court to a lower court prohibiting it from taking up a case because it falls outside the jurisdiction of the lower court. In doing so, the higher court seeks a transfer of the case to itself 

· The writ of habeas corpus means 'let us have the body'. It is a writ issued to a detaining authority to produce the detained person in court to know cause for detention. If the detention is found to be illegal, the court issues an order to set the person free. 

· The writ of certiorari is one of the writs issued by the High Court or the Supreme court to protect the Fundamental rights of the citizens. It is issued to a lower court directing it that the record of a case be sent up for review with all the files, evidence and documents with an aim to overrule the judgment of the lower court. 

· The writ of mandamus is an order of a court of law issued to a subordinate court or an officer of government or a corporation or any other institution commanding the performance of certain acts or duties. 

· The writ of quo warranto is issued against a person who claims or usurps a public office. Through this writ the court inquires 'by what authority' the person supports his or her claim. 
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